SUBMISSIONS ON BEHALF OF THE 

CLIENTS OF MADDEN & FINUCANE 

ON THE HEARING OF THE “OPEN” APPLICATIONS MADE BY THE SECURITY SERVICE ON 27TH MAY 2002

1.

The clients of Madden & Finucane oppose these applications in their entirety.

SECTION A: Further Public Interest Immunity Application

2.

We rely on the approach and principles set out in our submissions at the hearing on 5th December 2000 of the Home Secretary’s claim for public interest immunity in respect of material concerning the Security Service (copies of the written submission are attached for ease of reference) and add the following comments.

3.

The document forming the “Open” part of the PII Application does not specify the material in respect of which the Application is made.  It is inferred that the material is that referred to in the Minister of State’s Certificate and identified as “Bundle A”.  It is conceded by the Secretary of State that all this material is relevant.  It is said to consist of:


(a)
unspecified further material related to “Infliction”, including (but not limited to) redactions to the statement of Mr David Shayler;  


(b)
unspecified material in support of the Security Service’s time-delay application; and


(c)
unspecified material in support of the Security Services anonymity, screening and venue applications. 

4.

The Certificate is curiously worded. In paragraph 8 the Minister of State says that he is satisfied that 

“
disclosure of particular information contained in Bundle A would cause real harm to the work of the Security Service and real harm in the form of giving rise to the threat to the lives and well-being of individuals”. (Emphasis added)



It is not contended that disclosure of all of the information contained within Bundle A would cause such harm.  The terminology employed suggests that some of the information may not either cause real harm to the work of the Security Service or give rise to a threat to the lives of individuals, as opposed to a threat to the “well-being” of individuals.

5.

The Minister of State claims that it is not possible for him to be more specific about the information for which PII is claimed or the precise harm that its disclosure would cause since his doing so would be liable to cause the very damage that the Certificate seeks to avoid.  The effect is to render this claim immune from proper scrutiny by the most interested parties.  

6.

However, the Tribunal ought to bear in mind that the Security Service clearly considers that disclosure of material causes real harm if it includes information of virtually any kind relating to the Security Service. The Attorney General has stated that public interest immunity will not be asserted by the Government unless the relevant Minister believes that disclosure of a document or information “will” cause real harm to the public interest. (paragraph 5(ii)). But it is suggested here that, if the material in question were to be disclosed without the safeguards described, serious harm “would or might be” caused and would not therefore be justified by the overall balance of public interest. This is not the test laid down by the Attorney General.

 SECTION B: Time-Delay Procedure 

7.

It is suggested that Officer A, Officer B and David Shayler should give their evidence by the time-delay procedure described in the Application.  The purpose of the Application is to prevent any material entering the public domain which might lead to the identification of Infliction or of his whereabouts. 

8.

The assessment that a very serious threat to Infliction’s life would arise if such material were put into the public domain is made by the Security Service itself.  Even if this is a realistic assessment, which is not accepted, the only justification offered for the proposal to have a time-delay procedure is that one of these three witnesses could, either inadvertently or deliberately, refer during the course of his evidence to information that could compromise Infliction’s anonymity and, therefore, his safety.  

9.

Acceptance by the Tribunal of such a proposal on this basis would have obvious implications for the procedure to be adopted when the testimony of other witnesses is given.  If Officers A and B are permitted to give their evidence in the fashion suggested in order to avert the risk of accidentally compromising Infliction’s anonymity, it can be anticipated that anonymous soldiers will make similar applications on the basis  that any other soldier who knows their identity is liable, accidentally or otherwise, to disclose some detail that may reveal their identify or whereabouts and so should therefore be required to give his testimony in accordance with the kind of time-delay procedure now suggested by the Security Service.  It would no doubt be argued that, if anything, the risk to soldiers is greater since, unlike Infliction, they have not been resettled outside the United Kingdom. 

10.
It is not explained why there is a “significant” risk that the officers in question would give evidence which “might” assist others to identify Infliction or his whereabouts. (paragraph 4.1(2)) Mr Shayler expressly states that he does not know INFLICTION’s identity or whereabouts.  As the author of the application points out, if the Tribunal accepts the PII claim made previously by the Security Service in respect of Infliction, no questions may be asked or any answers given that might lead to him or his whereabouts being identified.  (If the claim is not accepted, the problem does not of course arise.)  If the Tribunal rules in favour of the PII claim, the effect of the ruling will no doubt will be explained to each witness and appropriate warnings given so inadvertent disclosure is highly unlikely.  Where there is believed to be an increased risk that a particular witness may deliberately seek to breach the ruling, the warnings will no doubt include reference to penalties attendant upon a breach. If a witness is sufficiently anxious to disclose INFLICTION’s identity deliberately he need not await a hearing before the Tribunal to do so. 

11.
The residual risk of either deliberate or inadvertent disclosure of material tending to identify Infliction certainly does not warrant the adoption of a procedure which would impede the search for the truth and violate our clients’ Article 2 right to an effective, accessible, independent investigation, in the following respects


(1)
The families and their legal representatives would be excluded from the relevant hearings and restricted to a reading of an edited transcript.


(2)
They would be denied the opportunity to question witnesses directly and in a manner which permits proper examination of their testimony.


(3)
The disproportionate protection already afforded to screened, anonymous witnesses would be enhanced by shielding them even further and more unfairly from effective scrutiny and challenge.


(4)
A security agency of the state responsible for the deaths and injuries would enjoy special privileges and facilities to monitor and vet the testimony of witnesses. 

11.
Such a procedure would also degrade the Inquiry and cause irreparable damage to public confidence in its integrity and independence.  

12.
In our submission this part of the application should be rejected for these reasons. 

13.
Alternatively, if the Tribunal considers that for reasons not disclosed in the open part of this application the threat to Infliction’s life is such that the officers in question could not safely give their evidence in the ordinary way, this does not necessarily lead to the conclusion that procedures of the kind suggested by the Security Service should be adopted. 

14.
In this connection, it is our submission that, rather than adopt the procedure suggested by the Security Service, the Tribunal ought to


(a)
assess the significance of the issue in respect of which the information attributed to Infliction is relevant;


(b)
assess the weight and value that can properly be attached to that information; and


(c)
take the course which, in the light of those assessments, strikes the appropriate balance between the competing rights and interests of the various parties.  

15.
As to (a), the information attributed to Infliction suggests, at its height, that Martin McGuinness fired a single shot from Rossville Flats and that this shot precipitated “the Bloody Sunday episode”.  No further detail was apparently provided.  Specifically, the “admission” contained no details concerning the time of the alleged shot or the target or whether the target was struck.  

16.
As to (b), whatever significance can be ascribed to the issue, no weight can properly be attached to the “evidence”, for the following reasons.


(1)
There is no direct evidence from Infliction that Martin McGuinness did make the admission in question. As far as we know, the Tribunal does not have a statement from Infliction and it is not suggested that he will be co-operating with the Inquiry.


(2)
It will, therefore, not be possible to cross-examine him on these claims. If the Tribunal considers it important to test his claims, the proper course is to take a statement from INFLICTION and secure his attendance at the Inquiry.


(3)
The information provided by the Security Service is indirect, secondary evidence and even this cannot be properly tested. If the PII claim in respect of Infliction is accepted by the Tribunal, it will not be possible to examine the credibility of any of the information attributed to him. Questions concerning such basic matters as where, when and in what circumstances the alleged admission was made will not be permitted since they would tend to identify him. 


(4)
The Tribunal has already expressed the view that the evidence of the  unidentified soldiers interviewed by Channel 4 journalists Lena Ferguson and Alex Thompson is “of little or no value” in circumstances where they cannot be questioned by the Tribunal. (Day 203, page 37 line22) If the same approach were applied to Infliction, his “information” would have to be characterised in the same way.    


(5)
According to the evidence of David Shayler, Infliction was regarded by Security Service agents as unreliable and discredited.


(6)
The information attributed to Infliction is completely inconsistent with a substantial body of independent civilian evidence about the whereabouts and activities of Martin McGuinness at the material time.


(7)
The Tribunal has a statement from Martin McGuinness in which he denies both engaging in the acts in question and making an admission of the kind suggested.  The Tribunal will have the opportunity to hear his oral testimony and make its own assessment of the truth of these denials.  


(8)
There is a substantial body of evidence that the Provisional IRA, of which Martin McGuinness admits he was a member, issued and complied with an order prohibiting the use of firearms at all material times and places.  

17.
As to (c), in the light of all the available evidence, the information attributed to Infliction should either be disregarded or treated as having such minimal probative value that it is neither appropriate nor necessary to hear the oral testimony of Officers A and B and David Shayler at all, especially when the hearing of such testimony can only be achieved by adopting a procedure that would have the serious adverse consequences described above. 

SECTION C: Anonymity, Screening and Venue Applications

18.
These applications are opposed for the reasons relied on in our previous  submissions on these issues.

   Barry Macdonald QC, SC

Patricia Smyth BL

23rd May 2002 
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