THE BLOODY SUNDAY INQUIRY

APPLICATIONS FOR SCREENING BY SOLDIERS H & 104

SUBMISSION ON BEHALF OF THE CLIENTS OF MADDEN & FINUCANE

1. The interested parties have received an application for screening in respect of Soldiers H and 104.  We have further received applications in respect of Soldiers B, J & 027.  We have not been given any indication as to whether these applications are the only applications for screening that will come from the soldiers.  

2. We should say at the outset that it is our submission that all applications for screening should be heard together in order that the Tribunal is fully aware of the likely impact screening of soldiers, if granted, would have on its proceedings.  In our submission those representing the soldiers must be required to submit all such applications immediately.  This matter has been raised with counsel for the soldiers by the Tribunal on a number of occasions.  Sufficient notice has been given of the requirement for early applications and adequate time has been given to allow for instructions to be taken on this issue.  It is only when all soldiers have confirmed their instructions that a true picture of the impact of screening, and therefore the consequent harm to the Tribunal’s proceedings, will be clear.  It is only with such a clear picture that the Tribunal can properly apply the relevant legal principles to the applications.

Arrangements for Live Video Link when the Inquiry relocates

The Applications

3. In paragraph 1 of their application Soldiers H & 104 “wish to apply for screening when the time comes for them to give evidence before the Inquiry”.  They further propose that they “be granted the same dispensation as has been extended to the RUC officers by the Tribunal…namely that they be screened from the public whilst remaining visible to the Tribunal and the lawyers of the interested parties”.

4. It must be pointed out that the soldiers have already been granted two major “dispensations” that were not granted to the RUC 
officers, namely anonymity and change of venue. Their applications for screening must therefore be viewed in an entirely different light to those of the RUC witnesses, taking into account the further inroads they seek to make into the public nature of this Inquiry.

5. It is no surprise to the clients of Madden & Finucane that the soldiers assert that applications for screening “follow on naturally from the decisions on anonymity and venue by which the Court of Appeal have sought to protect the soldiers from harm.”  

6. The issue of screening at the Bloody Sunday Inquiry has only previously been addressed by the Courts in Northern Ireland in the course of Mary Doherty’s Application for Judicial Review
.  Lord Justice Nicholson in his judgment in that case indicated that the screening of police officers was justified because of their particular circumstances, including the fact that their names were already in the public domain and they all resided in Northern Ireland.  He stated 

“If any of the police officers resided in Great Britain, I would have held that the ruling in his favour was irrational.  Nothing in this judgment is intended to give any support for any application by any soldier for screening, if he resides in Great Britain.”
  

7. We fail to see how the mere giving of evidence unscreened in circumstances where a solider is already anonymised and has the protection of giving his evidence in London will expose him to a significantly greater risk of terrorist attack.  Specifically, we fail to see how any information as to the appearance of the unscreened witness could be transmitted in a manner in which it would be helpfully passed on to any person who may wish to cause him harm.

8. In this context, we should point out that the arrangements for transmission of proceedings to Derry when the Inquiry relocates appear to suggest that there will be no live video relay of proceedings to premises outside of the Guildhall, except perhaps the media centre.  This is significant in assessing the level of risk that may exist to the witness.

9. This issue has arisen previously in relation to Dr Martin’s application for screening.  In this context we refer to the exchange between Lord Saville and Mr Ritchie, counsel for Dr Martin, at Day 199 pages 24 – 27.

As to the test to be applied

10. We do not accept that the test based on the so called “Ergi duty” (and outlined at paragraph 31 of the judgment of the Court of Appeal in Lord Saville of Newdigate & ors v Widgery Soldiers & ors) is the correct test to be applied for the reasons set out in our skeleton argument put before the Court of Appeal in Re Mary Doherty’s Application (see annex 1).

Threat Assessments

11. We have not seen any threat assessment (redacted or otherwise) in relation to this application.  It does not appear that one exists.  

12. The application seeks to rely on previous threat assessments and the findings of the Court of Appeal in respect of the anonymity and venue applications. This, in our submission, is a flawed approach which does not take into account the protection afforded by anonymity and change of venue and the extent to which this protection reduces any risk that may exist to the soldier witnesses. 

13. The Tribunal is therefore not in a position to assess the alleged increased risk in respect of these applications.  We therefore submit that the application as presented should be rejected in its entirety.  

14. Alternatively, the Tribunal should, at the very least, request a fresh threat assessment for this application before finally considering it.  Any threat assessment sought should address the following matters:

(a) The increased risk, if any, to Soldiers H & 104 should they give evidence unscreened before the Tribunal;

(b) The possibility that the use of a screen will alleviate that risk and/or any fears they may have;

(c) The fact that there will be no live video relay of proceedings to premises outside of the Guildhall except perhaps the media centre;

(d) The fact that the current security arrangements in place at the Guildhall will remain in place for the viewing of any live video relay of proceedings to the chamber and family room there;

(e) The fact that live relay of the proceedings to the Rialto cinema has been discontinued;

(f) The fact that the security arrangements in the Central Hall in Westminster will presumably be at least equal to those in the Guildhall where video recording and photographic equipment cannot be brought beyond the security point at the entrance;

(g) How the risk to the applicant could be minimised by his being screened from the public at large but not from the families or non-qualified members of the families’ legal teams;

(h) The recent statement of the Real IRA

15. As to the question of the author of the threat assessment we refer the Tribunal to our previous submissions as to its “practical independence” and also to the submissions made by Mr Macdonald QC, SC on our behalf in the context of the recent application for Public Interest Immunity.

16. In our submission the above factors require specific consideration by those providing the threat assessments with a view to making the least possible inroad into the public nature of the Inquiry.

The Countervailing Considerations

17. If the Tribunal is to carry out a balancing exercise in respect of these applications the considerations to be balanced include the Article 2 rights of the families as previously submitted, the cumulative effect of the ruling and the impact of yet further inroads into the public nature of the Inquiry.

Screening as an erosion of the public function of the Inquiry

18. We do not accept, as is asserted in paragraph 4 of the application, that “a witness who has been granted anonymity is nonetheless giving his evidence in public and the Tribunal is still conducting an inquiry in public”. 

19. In the case of R v Murphy and another
 the Northern Ireland Court of Appeal stated

“The trial judge, in our view, stated the correct principles to be applied.  There was the first and fundamental principle that a court should conduct its proceedings in public and there was the qualifying principle that a court by reason of its inherent jurisdiction may direct exceptions to that rule.  To allow an exception it must be shown that it was necessary in order that the due administration of justice be achieved.”

20. Specifically in relation to the screening of witnesses the court stated

“It seems to us that the concealment of a witnesses’ face from the accused is prima facie contrary to ‘general aspect of open justice in the courtroom’ (Lord Diplock in Leveller Magazine at 452A)”

21. There have been a number of decisions relating to the screening of witnesses at Coroner’s Inquests in Northern Ireland – also inquisitorial proceedings.  In Re Ministry of Defence’s Application
 the Northern Ireland Court of Appeal considered the matter as follows

“I consider that the Coroner should bear in mind that the legal representatives of the parties will be able to see the faces of the soldiers as they give evidence and are cross-examined, and that the only restriction on a public hearing will be that the members of the public and of the press and media will not be able to see the faces of the soldiers as they hear them give their evidence.  This is undoubtedly a restriction on the public nature of the hearing, but it is a limited restriction…”

22. Although the point did not have to be decided in Re Jordan’s application
 Carswell LJ (as he then was) stated as follows

“I am satisfied that the power of a coroner to permit a witness to be referred to by letter only is not governed by the terms of r 5.  It may be that screening of witnesses from the view of the public comes within r 5.
 McCollum J so held in Re Ministry of Defence’s Application (1993 Unreported) and the Court of Appeal assumed that to be correct in its judgment on appeal.”

23. It must also be remembered that the 1921 Act states

A tribunal to which this Act is so applied as aforesaid-

a) Shall not refuse to allow the public or any portion of the public to be present at any of the proceedings of the tribunal unless in the opinion of the Tribunal it is in the public interest expedient to do so for reasons connected with the subject matter of the inquiry or the nature of the evidence to be given; (emphasis added))

24. The situations in which the public nature of the Inquiry can be compromised are therefore limited.

25. That screening is a measure of last resort was recognised by the Tribunal, as is acknowledged by the applicants, in its ruling of 24th July 1998 where it said “We would regard the use of a screen as a wholly exceptional measure”.

26. Delivering the Tribunal’s ruling on the applications for screening of the former and serving police officers Lord Saville stated that “screening remains a significant inroad on the public nature of the proceedings.”

The Effect of Screening on the Effectiveness and Credibility of the Tribunal

27. In addition to the above submissions we must point out the damage that will be done to the effectiveness and credibility of the Tribunal by the screening of soldiers.  Kerr J in the High Court in Northern Ireland had no difficulty in concluding that 
It is beyond question that public confidence in the Inquiry process is put at risk if witnesses give evidence from behind screens

28. In addition, we refer the Tribunal to the affidavit lodged by Mrs Doherty in relation to her application for judicial review (attached as annex 2).  Similar concerns apply in relation to the applicants’ present                                                  requests although they are heightened by the fact that they have already been granted anonymity and are to give their evidence in London.
29. As previously submitted it is our contention that the erosion of the principle of open justice in this way has the dual effect of heightening the witnesses’ sense of impregnability and increasing the propensity to lie while simultaneously diminishing public confidence in this Inquiry with the consequent impact on its search for the truth about Bloody Sunday.

30. It is submitted that, as stated in the article ‘Secret Witnesses’ the quality of the evidence of a witness will be substantially improved by producing: ‘in the witness’s mind a disinclination to falsify; first by stimulating the instinctive responsibility to public opinion, symbolised in the audience, and ready to scorn a demonstrated liar; and next, by inducing the fear of exposure of subsequent falsities through informed persons who may chance to be present or to hear the testimony from others present.” 
 These considerations are of considerable weight in the present context. 

31. We also refer the Tribunal to the comments of the English Court of Appeal in its decision on the issue of the venue for the soldiers’ evidence where it commented that the proposed change of venue would not

“prevent the families and others in Londonderry from seeing what transpires when the soldier witnesses give their evidence…”

32. Unlike the change of venue, the screening of soldier witnesses will prevent the families and others in Derry from seeing what transpires when the soldier witnesses give their evidence.

Conclusion

33. In summary therefore we ask the Tribunal to reject the applications for the reasons outlined above.

Dated this 10th day of June 2002

Seamus Treacy QC, SC

Fiona Doherty
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