SUPPLEMENTARY SUBMISSION ON VENUE

MADDEN & FINUCANE, SOLICITORS
INTRODUCTION

1. As indicated in our earlier submissions we reserved our right to respond to the submissions made on behalf of the soldiers in relation to issues we have not previously had an opportunity to address.  These submissions are designed to supplement our earlier submissions and are confined to a response in respect of those issues.

2. Initially we propose to respond specifically to the submissions made on behalf of the clients of Anthony Lawton in relation to the legal approach to be taken by the Tribunal.  In doing so we will also be addressing the ‘Response on Behalf of the Clients of Anthony Lawton to Various Submissions on Venue’.  For ease of reference the original submissions will be referred to as the ‘submissions’ and the response as the ‘supplemental submissions’.

3. We then propose to respond more generally to issues advanced on behalf of all of the soldiers’ legal representatives.

Lawton Team Submissions

Primary Case

4. In considering the legal approach which should be taken by the Tribunal the Lawton team submit that the correct legal approach is governed by the Human Rights Act and their ‘primary case’ as articulated in their submissions relies upon the impact of Article 2 of the Convention on domestic law.

5. We accept that the Tribunal is a public authority bound to act in a manner compatible with the Convention and we accept that “where a Convention right is in play the only derogations permitted are those permitted by the Convention.”
  We also consider that the Tribunal is bound by Article 2 of the Convention.  

6. In the context of the instant case we also accept the formulation propounded by Lord Phillips MR in R v. Secretary of State for the Home Department, ex parte Mahmood “Interference with human rights can only be justified to the extent permitted by the Convention itself.”  

7. Finally, it should be made clear that we accept the analogy between Article 2 and Article 3 rights.
 Rights acknowledged by the European Court of Human Rights as enshrining the basic values of a democratic society.

8. However, we do not believe that the Lawton team’s submissions correctly apply the Convention standards to the instant case.  Under paragraphs 14-22 of their submissions and under paragraph 3 of their supplemental submissions the soldiers submit that their venue application does not concern the positive obligation on States to protect the right to life under Article 2.  On the contrary, they say the present case is concerned with what they identify as the “negative duty”.   Indeed in paragraph 21 the soldiers’ make their primary submission on the explicit basis that the Tribunal is not concerned with the positive obligation on State’s to protect life. 

9. Article 2 comprises two separate elements: an obligation on public authorities to refrain from the taking of life, except in very limited circumstances; and, a positive duty on States to protect the right to life by law.  This distinction is crucial because the scope and nature of the State’s obligations under Article 2 depend on which element of the right to life is in play.  As we shall see below the positive obligation imposed on the State under Article 2 is considerably circumscribed.  A fact acknowledged by Lester & Pannick when they refer to the “traditional reluctance in finding violations of the positive obligation to protect the right to life”.

10. The soldiers, in their submission, have eschewed reliance on the positive obligation. In our submission had their submissions been so framed they would, in the light of the authorities, be jurisprudentially unsustainable. 

11. Contrary to their submissions it is clear from the authorities and the major textbooks that what is in issue in the present case is the positive obligation. By way of illustration the Court is referred to the following extracts from the leading textbooks.

12. As stated in Simor & Emmerson “Human Rights Practice”:

“Article 2 obliges the state to ensure the ‘right to life’.  First, it is intended to protect individuals from killings by state agents, including unintentional killings that result from more than the minimum use of force absolutely necessary for one of the reasons defined in the second paragraph of Article 2
 (a negative obligation to refrain from taking life).  Any death caused by an agent of the state using force exceeding that minimum, or for a reason other than one laid down in the second paragraph of Article 2(1)-(c),
 will constitute a violation of Article 2.
 Secondly, it requires the state to take appropriate measures to ‘safeguard life’ (a positive obligation), which includes an obligation on the state to provide a legal regime that effectively protects ‘life’.  The law must properly prohibit and punish killings and in particular, unlawful killing must be subject to criminal sanctions; all deaths must be properly investigated, and the law must be effectively implemented.  In certain circumstances, the obligation to safeguard life may extend to requiring the state to protect individuals from threats to their lives by, for example, other private individuals
 or environmental hazards.
” 

13. Similarly, Article 3 imposes both positive and negative obligations on the State:

“Article 3 is primarily aimed at preventing states from subjecting individuals within their jurisdiction to mistreatment; a negative obligation. However, when read in conjunction with the obligation in Article 1 to ‘secure to everyone within their jurisdiction’ the rights laid down in the Convention, it extends to requiring states to take adequate steps to prevent individuals from suffering treatment that would violate Article 3 at the hands of private individuals; a positive obligation.
 That obligation may extend to requiring the state to take steps to prevent an individual within its jurisdiction from suffering treatment contrary to Article 3 outside its jurisdiction. Thus, whenever substantial grounds are shown for believing that an individual would face a real risk of being subject to treatment contrary to Article 3 if removed to another country, the state becomes responsible for safeguarding him or her against such treatment.
  The potential harm can stem from factors which cannot engage either directly or indirectly the responsibility of the receiving state authorities, or which do not in themselves even infringe the standards of Article 3.
  Usually however, the potential harm arises out of threatened acts of the recipient state authorities,
 or out of acts of non-state authorities that the recipient state is unable to prevent.
”

14. It is noteworthy in this respect that the line of Article 3 authorities relied upon by the Lawton Team in their submissions are aspects of the “positive obligation” to protect individuals from prohibited Article 3 treatment.

15. Lester & Pannick also address the distinction between the positive and negative obligations within Article 2:

“The E Ct HR continues to recall that the first sentence of art 2(1) enjoins the State not only to refrain from the intentional and unlawful taking of life, but also to take appropriate steps to safeguard the lives of those within its jurisdiction
. A State is therefore obliged by art 2 to put in place effective criminal law provisions to deter the commission of offences against the person backed up by law enforcement machinery for the prevention, suppression and punishment of breaches of such provisions
. It may also, in appropriate circumstances, be under a positive obligation to take preventive operational measures to protect an individual or individuals whose life is at risk from the criminal acts of another individual
. However, the scope of this positive obligation must be interpreted in a way which does not impose an impossible or disproportionate burden on the authorities, '‘bearing in mind the difficulties in policing modern societies, the unpredictability of human conduct and the operational choices which must be made in terms of priorities and resources’
.
16. It is submitted that, contrary to their explicit assertion at paragraph 21 of their submissions, if the soldiers seek to rely upon Article 2 of the Convention in support of their application that their evidence be heard outside Northern Ireland it is upon the positive obligation on the State to protect life that they must place reliance.

17. As is evidenced by the textbooks and also by the authorities the negative obligation within Article 2 is an obligation upon the State to refrain from taking life and in the context of Article 3 an obligation to refrain from torture, inhuman or degrading treatment. 

18. While “Interference with human rights can only be justified to the extent permitted by the Convention itself.” The legal approach to be adopted by the Tribunal when applying Convention standard must comply with Convention case-law.  

19. The suggestion that what is at issue is an obligation to refrain from taking life as opposed to an obligation upon the State to protect life demonstrates a fundamentally flawed approach to the case-law of the Convention and to the factual circumstances of the instant case.  

20. Having premised their submissions on the erroneous basis that what was in issue in this application was the State’s negative obligation under Article 2, the soldiers’ submissions then review in detail the line of authorities which include Chahal v. UK and Soering v. UK. (Paras. 18-20 of their submissions).  They then proceed to assert at paragraph 21 that “this line of authority is concerned with the situation in which public authorities contemplate adopting a course of action which would have the effect of exposing the individual to a risk or an increased risk of death”. 

21. This submission is also misconceived and fails to acknowledge that this line of authority is concerned with the “exceptional cases” which arise in extradition, expulsion and deportation cases.  There is no authority to support the proposition that these cases extend beyond these areas.  Although not drawn attention to in their submissions this is in fact evident from the passages quoted from those authorities.  The point is morever made explicitly clear in the case of D v. United Kingdom (1997) 24 EHRR 423 at paras. 47 and 49 which state:

“47. However in exercising their right to expel such aliens Contracting States must have regard to Article 3 of the Convention which enshrines one of the fundamental values of democratic societies. It is precisely for this reason that the Court has repeatedly stressed in its line of authorities involving extradition, expulsion or deportation of individuals to third countries that Article 3 prohibits in absolute terms torture or inhuman or degrading treatment or punishment and that its guarantees apply irrespective of the reprehensible nature of the conduct of the person in question.

49. It is true that this principle has so far been applied by the Court in contexts in which the risk to the individual of being subjected to any of the proscribed forms of treatment emanates from intentionally inflicted acts of the public authorities in the receiving country or from those of non-State bodies in that country when the authorities there are unable to afford him appropriate protection.

Aside from these situations and given the fundamental importance of Article 3 in the convention system, the Court must reserve to itself sufficient flexibility to address the application of that Article in other contexts which might arise. It is not therefore prevented from scrutinising an applicant’s claim under Article 3 where the source of the risk of proscribed treatment in the receiving country stems from factors which cannot engage either direction or indirectly the responsibility of the public authorities of that country, or which, taken alone, do not in themselves infringe the standards of that Article. To limit the application of Article 3 in this manner would be to undermine the absolute character of its protection. In any such contexts, however, the Court must subject all the circumstances surrounding the case to a rigorous scrutiny, especially the applicant’s personal situation in the expelling State”.

22. There is a clear distinction to be made between extradition, deportation and expulsion cases and the factual circumstances of the instant case.  Where a High Contracting Party deports, expels or extradites someone into the custody of another State the High Contracting Party places itself in a situation whereby it cannot take any further action to protect the individual and that individual moves outside its realm of protection and control.  The instant case concerns a situation where the soldiers will remain constantly within the jurisdiction of the State and will benefit throughout from the State’s protection.  

23. Moreover, it is submitted that even were the Tribunal to apply Soering v. United Kingdom and Chahal v. United Kingdom to the instant case, the case-law does not in fact support the soldiers primary case.

24. The test, which had earlier been applied by the European Court of Human Rights in Soering v. United Kingdom was formulated in Chahal v. United Kingdom in the following terms:

“The prohibition provided by Article 3 against ill-treatment is equally absolute in expulsion cases.  Thus, whenever substantial grounds have been shown for believing that an individual would face a real risk of being subjected to treatment contrary to Article 3 if removed to another State, the responsibility of the Contracting State to safeguard him or her against such treatment is engaged . . .”

25. The test as formulated in Osman v. UK is stated in identical terms, requiring a ‘real and immediate risk to life’ and also requiring ‘substantial grounds’ for believing that an individual faces such a risk.  

26. In Vilvarajah v. UK  [1991] 14 EHRR 248 the Court stated at para. 111 

“The evidence before the Court concerning the background of the Applicants, as well as the general situation, does not establish that their personal position was any worse than the generality of other members of the Tamil Community or other young male Tamils who were returning to their country.  Since the situation was still unsettled there was the possibility that they might be detained and ill-treated as appears to have occurred previously in the cases of some of the Applicants.  A mere  possibility of ill-treatment, however, in such circumstances, is not in itself sufficient to give rise to a breach of Article 3.” 

27. However, once the responsibility of the State is engaged, an issue arises as to the nature of the State’s responsibility.  The nature of the State’s obligation is clearly illustrated in the European Court of Human Rights’ most recent decision in an Article 3 extradition case HLR v. France.
  The Court in that case was addressing issues identical to those raised in Soering v. UK  and  Chahal v. UK.  

28. The Court made it clear that in order that the Applicant had to demonstrate that “the risk is real and that the authorities of the receiving State are not able to obviate the risk by providing appropriate protection.” 

29. In assessing whether there was a ‘real risk’ the Court made clear that a “general situation of violence is not enough and that there must be a specific threat.” 
  

30. Moreover, the second limb of the test as formulated by the Court is also pertinent to the soldiers’ primary case with its requirement that the Applicant demonstrate “that the authorities of the receiving State are not able to obviate the risk by providing appropriate protection.” 

31. In light of this authority it is clear that even applying this line of authorities to the instant case, not only must the military witnesses establish 

i) that there are “substantial grounds” for believing that there is a real risk to their lives in the event of their evidence being heard in Derry;

ii) that in making the assessment of whether there was a ‘real a “general situation of violence” is not sufficient and “there must be a specific threat”; and

iii) that the RUC are not capable of obviating that risk by providing appropriate protection.  

32. In our submission there is no evidence before this Inquiry upon which such a decision could be made.  There is no evidence before this Tribunal from the RUC or any other source to the effect that the RUC are not capable of obviating any risk to the military witnesses by providing appropriate protection.   In these circumstances it is our submission that the military witnesses have failed to establish that their Article 2 rights are engaged.

33. It is our submission that the soldiers have sought to attach to themselves the absolute and non-derogable nature of the protection offered by Article 2 on a fundamentally flawed premise.  Firstly, that it is the negative as opposed to the positive obligation of the State under Article 2 that is in issue in this application, a contention unsupported by the authorities or the textbooks in this area.  Secondly, that the line of authorities relied upon extends beyond the exceptional nature of extradition, expulsion and deportation.  And, finally, even when relying upon those authorities they misstate the limitations of the authorities in addressing the nature of the State’s obligation to ensure protection for the individual.

34. Based upon these flawed premises the soldiers then seek to advance their primary submission that the Tribunal would be acting contravention of Article 2 of the Convention if it required them to give evidence in person in Derry. In the light of what we say above their primary submission is simply untenable.

35. Where the soldiers submissions are correct, however, is in their assertion that Article 2 rights are absolute and non-derogable and neither in their detailed submissions nor their response to our submissions have the soldiers taken issue with the fact that the Article 2 rights of the families of the deceased and wounded are engaged.  Moreover they have not challenged the proposition that the move from Derry amounts to an abrogation of the families Article 2 rights. (See paragraph
 of our earlier submissions)

36. It is our submission that, in view of the Tribunal’s obligation not to act in a manner incompatible with a Convention right and in view of the fact that the Article 2 rights at issue in the instant case are the Article 2 rights of the families of the deceased and wounded, the victims of Bloody Sunday, the Tribunal is obliged to hear the evidence of the soldiers in Derry.

Alternative Case

37. As stated in our previous submissions there is much common ground in the tests propounded by the Court of Appeal in R v. Saville, ex parte A and by the European Court of Human Rights whether in Osman v. United Kingdom or Chahal v. United Kingdom.  In reality the distinction is more apparent than real, although the precise language used is different. 

38. Both tests require an objective evidential basis to ground the engagement of the right to life.  For the reasons set out in our earlier submissions it is contended that the risk posed to soldiers who, with their anonymity intact, travel to Northern Ireland for a limited period of time in order to give evidence and who are provided with protection throughout their stay is capable of elimination.   Thus in our submission there is no “serious possibility”
 of a threat to the lives of military witnesses.

39. In paragraph 4 of their supplemental submission the soldiers overelaborate the  principles involved.  It does not appear to us that there can, in the context of Article 2, be any room for an alternative case.  The requirement for the soldiers to give evidence is either a violation of their right to life under Article 2 or it is not.  If it is the former then the Tribunal must act accordingly.  If Article 2 is not engaged then there can be no justification for departing from fundamental norms.

40. To suggest that the requirement to give evidence before a Court or Tribunal sitting in Northern Ireland to investigate alleged unlawful killings would constitute a violation of the right to life of the soldiers involved is an extravagant proposition.  The proposition is unprecedented.  Throughout the history of what is euphemistically referred to as “the Troubles”, even at their height, human rights violations have been investigated by both criminal and civil courts sitting exclusively in Northern Ireland.  Unsurprisingly not only is the proposition advanced by the soldiers unsupported by authority but it would, if accepted, produce absurd results.

41. Soldiers or policemen charged with human rights violations could not be tried in Northern Ireland.  Paratrooper Lee Clegg could not, post-incorporation, have been tried in Northern Ireland for murder.  Nor could Guardsmen Fisher and Wright or Private Thain.  Nor indeed could those involved in the use of lethal force, the subject of the recent decisions in the European Court of Human Rights in Jordan v. UK, McKerr v. UK, Kelly & Others v. UK and Shanaghan v. UK, be required to give evidence before Inquests or, if appropriate, to stand trial in Northern Ireland, if the soldiers proposition is correct.  Similarly those charged with paramilitary offences on behalf of Loyalist or Republican groups could not stand trial because of the fear of reprisal by rival groups.

The Grant of Anonymity

42. The soldiers assert at paragraph 12(ii) of their supplemental submissions that ‘it is not possible to take effective measures to reduce the risk of an effective attack in Northern Ireland to the level that would pertain were the Tribunal to sit in Great Britain’.  It is submitted that this is patently inaccurate.  There is no evidence before this Tribunal to the effect that it is not possible to reduce the risk of attack in Northern Ireland to the level that would pertain were the Tribunal to sit in Great Britain.

43. This appears to be a repeat of the argument that the provision of protection within Northern Ireland should be viewed as an argument against hearing the soldiers evidence in Derry. As previously observed the submissions fail to address the question of what level of security will be accorded to witnesses while giving evidence at a venue outside Northern Ireland. 

44. Moreover, it is submitted that were it possible to assert that protection could not be provided to the soldiers while giving evidence in Northern Ireland that would have been explicitly stated in the Threat Assessments provided by the RUC.

The Soldiers’ Genuine and Reasonable Fear

45. In the section of their supplemental submissions entitled “The Soldiers Genuine & Reasonable Fears” it is again asserted that the Tribunal has made a factual finding that the soldiers had a “genuine and reasonable” fear.  This purported factual finding underpins much of the case made on behalf of the soldiers.

46. It is submitted that the passage upon which they seek to rely belies their submission.

47. The passage, which bears repetition, is contained in paragraph 30 of the Tribunal’s ruling on anonymity dated 17 December 1998:

“None of this is intended to suggest that the fears expressed by Mr Lawton’s clients are not genuine, or that other soldiers not yet represented may not genuinely believe themselves to be at risk. On the contrary, it is easy to understand how the soldiers who have not hitherto been named are likely to feel generally apprehensive about the potential consequences if their anonymity were to be lost. Moreover, in the light of the threat assessment, we are not prepared to castigate that general fear as unreasonable”.

48. In the first instance it is submitted that this statement as with the Tribunal’s other statements on this issue were premised on the loss of anonymity.  

49. Secondly, the fear is described as one of ‘general apprehension’ hardly a solid foundation upon which to build an assertion of “genuine and reasonable fears”.

50. Thirdly, it is submitted that the Tribunal in that passage was, at most, indicating that they would not be prepared to castigate the bona fides of the fear. (A comment which has to be understood in the context of the detailed submissions advanced on behalf of the families at the time as to why the genuineness of the soldiers alleged fear was open to serious question). In essence, the Tribunal was accepting, for the purposes of the argument at that stage, that it was not prepared to impugn the bona fides of the soldiers’ assertions about the genuineness of their fears.  

51. It is submitted that the Tribunal was very careful as to how it expressed its conclusion.  Had it intended to make the finding the soldiers’ seek to impute to the Tribunal it would undoubtedly have said so in express terms.  On the contrary the Tribunal confined itself to stating that they were not prepared to castigate the general fear as unreasonable.  

52. The concept of bona fides on the one hand and reasonableness on the other are quite different and well understood by lawyers. To say that one is not prepared to castigate a general fear as unreasonable cannot on any ordinary use of language be interpreted as a finding that the general fear was reasonable in the sense of being objectively justified. A fear can be genuine even if objectively unjustified. 

53. Finally, it is submitted that the Tribunal would not have been entitled to positively assert as a matter of fact that the “general fear” was genuinely held by the large number of unspecified soldiers.  At that point in time the Tribunal had received no evidence whatsoever about the state of mind of individual soldiers. To accept something for the purposes of an argument in the knowledge that it is not going to affect the legal outcome cannot elevate that acceptance into a primary finding of fact about the state of mind of individual soldiers. 

54. The Tribunal did not have before it the necessary material to enable it to come to the conclusion imputed to them by the soldiers.  Indeed if the Tribunal had come to the factual conclusion imputed to them by the soldiers at that stage, it is our submission that such a finding would have been legally perverse. 

55. The Threat Assessments which were before the Tribunal confined themselves to addressing the threat to soldiers in the context of loss of anonymity and it is quite wrong to import a ‘conclusion’ made in one set of circumstances to an entirely different set of circumstances and an entirely different context. 

56. Moreover, while the Tribunal was, in the context of anonymity prepared to accept the genuineness of the soldiers’ fears, alternative explanations for the attitude of the soldiers do exist.  Those explanations include the argument that the desire not to give evidence in Derry is grounded not on the basis of a genuine fear but on the basis of a genuine desire not to have to give evidence in front of the victims of their actions on Bloody Sunday.

Response to Issues raised in Submissions on behalf of Military Witnesses

57. As well as the legal approach to be adopted by the Tribunal, there are a number of other issues which it appears appropriate to address in reply to the submissions made on behalf of all of the military witnesses.

The Unique Nature of Bloody Sunday

58. The unique nature of Bloody Sunday has been cited as a basis for evidencing an increased threat to military witnesses.  However, it is submitted that the unique position which Bloody Sunday holds in the history of Irish Nationalism is a factor which operates to reduce rather than increase the level of threat to military witnesses.

59. Primarily, it is important to note that Bloody Sunday is a pivotal event in Irish Nationalist history.  Its importance extends beyond Republicanism a fact evidenced by the widespread support throughout the island of Ireland for the establishment of this Inquiry to establish the truth of the events of that day.

60. Moreover, the response of Republicanism to this Inquiry is unique.  Persons occupying senior positions within the Provisional and Official IRA in Derry in 1972 have come forward voluntarily and are to give evidence to this Inquiry both about their role within the IRA and their role on Bloody Sunday.   That is a unique event in the history of Republicanism and its interface with the legal system.

61. It is submitted that any attack by dissident Republicans on this Inquiry or on witnesses to this Inquiry, whatever their background, would generate a level of opposition to their political position that would be impossible to withstand.  It is submitted that the level of outrage that would be caused by the targeting of witnesses to this Inquiry by their own community would far outweigh any conceivable benefit of targeting military witnesses.  Neither the families of the victims of Bloody Sunday nor the nationalist community as a whole have waited 30 years for an Inquiry to see it undermined by the actions of dissident Republicans and that is a reality of which Republicans of all hues are well aware.

The Relevance of the Ceasefire

62. It is submitted that this decision must be looked at in the context of the Provisional IRA ceasefire, a fact acknowledged in the submissions of the Aitken team.  The rationale behind previous adjournments of the decision on venue has been in order that the decision can be made in the light of an up to date assessment of the security situation.  

63. While the Aitken team’s submissions acknowledge the relevance of the Provisional IRA cease-fire to these submissions nonetheless attempt to engage in a speculative exercise about future risk.

64. It is submitted that a breakdown in the ceasefire would enable the soldiers to re-visit this application in a different security context.  However, the Tribunal’s assessment must be made in the current security climate.  Speculation about possible changes in the future have no place in the Tribunal’s decision on this issue.

Public Order & Hostile Environment

65. It is submitted that the suggestion of a threat to public order is highly speculative.  Again because of the commitment of the Nationalist community to this Inquiry it is submitted that there is no risk of serious public disorder during the course of the Inquiry.  Moreover, the suggestion that there is a substantial risk is without evidential basis.  

66. It is submitted that the Tribunal has before it evidence of over 100 sitting days.  During the hearings civilian witnesses have given evidence; without the benefit of anonymity; without protection and in circumstances where they are part of and known by the people of Derry.  Yet civilian witnesses have been unafraid to give evidence which is hostile to the views or interests of the families.  The respect and dignity with which all witnesses have been heard by the families and the public gallery demonstrates that the risk of public disorder is minimal and the description of the Guildhall as hostile is both offensive and inaccurate.

71.
In  conclusion, it is submitted that:

(i) The Bloody Sunday Inquiry is an investigation into the deaths of those killed on Bloody Sunday, an investigation required by Article 2 of the European Convention on Human Rights.  Such an investigation must be accessible to the victims, the families of the deceased.  It is the families of the deceased and wounded who are the victims of Bloody Sunday and their rights are non-derogable and absolute.

(ii) Contrary to the submissions made on behalf of military witnesses their right to life is not engaged either in domestic or international law because such risk as is posed to soldiers who, with their anonymity intact, travel to Northern Ireland for a limited period of time in order to give evidence and who are provided with protection throughout their stay is capable of elimination.

(iii) The only appropriate venue for addressing the events of Bloody Sunday is Derry.

3rd June 2001

Karen Quinlivan BL 

Seamus Treacy QC SC

Michael Lavery QC
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